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HA in the Tide Page mentioned 
LH .twa Pamphlets wrote by me ſome 
L6H Y rs ago, upon two very. remark- 
NS, 8 9 J. ny not with any Deſign 
to recommend the following, Sheets to the Pe- 
ruſal of the Publick, becaute the Subject js fo 
intereſting that, 1 hope, it will recommend 
itſelf; but with a Deſign to revive the Con- 
ſideration. of thoſe tus Pampblets, which 1 
think the more neceſſary, as ſome Gentlemen 
Who in thoſe 5 were profeſſed Patriots, are 
o become Advocates for miniſterial Influ- 
that can be deviſed, becauſe I ſuppoſe, from 
their having a Share of the Profits, they vain- 
N imagine they have a Share of the 3 
Sven the Excije Scheme, which. then Ne 
ſuch a Ferment over the whole Nation, they 
now talk of as a neceſſary Scheme for imp̃tov- 
ing their now Darling, The Public Revenue; 
and declare themſelves moſt fincere Penitents, 
for having oppoſed the Eſtabliſhment of a Re; 
gulation, which would have brought Elections 
oy in 


i | 


„ 


Ul 


xcife Laws, which our Miniſters might think. 
neceſſary for their Purpoſe. If this be already - 
our unhappy Condition, it is, I ſhall grant: 
fome Excuſe for the Gentlemen who now ſo 
openly declare againſt their former Profeſſions. 
But if this be already our Condition, I am very 
| fare, we can have no Occafion for the Raree- 
Shew of a Parliament, or the Farce of any 
popular Election; for the Hiſtory of the Ro- 
man Empire will convince every Man who at- 
tends to it, that abſolute Power, ſupported by a 
corrupt Parliament and a mercenary Army, is 
of all others the moſt oppreſſive, and the moſt 
whimſically Cruel. FFF 
A Diet or Parliament is far from being like 
thoſe innocent Drugs often preſcribed by Phy- 
ficians, to conceal their own Ignorance, or to 
ſwell the Apothecary's Bill, which neither do 
Good nor Harm ; for if this Political Drug 
does no good, it is neceſſarily the Cauſe of Mil-' 
chiefs which are not only terrible but innu- 
merable'; and one of Lheſe, though ſuſpected 
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by few, is it's being the Cauſe of thoſe vexa- 


tious Taxes which in this Country we call Guf- 
tams and Exciſes. Some Readers may be ſur- 

rized at this, but it is true. A ſole and ar- 
2 Monarch whoſe Will is a Law to his 
Subjects if he be a Man of true Wiſdom and 


Penetration, or adviſed by ſuch, will conſider, 


that the Riches of his Subjects are his Riches, 
becauſe he can command whatever Share there- 
of he ſtands in need of. He will farther con- 
ſider, that Commerce, Manufactures and In- 
duſtry enrich his Subjects; therefore he will not 
impoſe Cuſtoms upon his own Subjects, becauſe 
they are vexatious to the Merchant, and con- 
ſequently prevent or deſtroy Commerce; he will 
not impoſe Exciſes, becauſe they are vexatious 
to the Induſtrious, and conſequently prevent or 
deſtroy Manufactures and all Sorts of Domeſtick 


Produee; nor will he tax the Neceſſities, or 


even the Conveniences of the Poor, becauſe it is 


they that labour and toil: But as he is not 


obliged to court the Favour of the Rich, he 
will make them out of their overgrown Re- 
venues or Profits, contribute what is neceſſary 
for the Support of the Government. R 
On the other Hand, an abſolute Monarch 
who is obliged to have the Conſent of a corrupt 
Senate or Parliament, muſt obtain that Conſent 
by Violence or Bribery, and the leſs of either he 


makes uſe of the better; therefore even though 

he could command he muſt court the Conſent of 

that Senate or Parliament, which always muſt 
TY con- 
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conſiſt of the chief rich Men in the Country 3 


and as ſuch Members cannot be ſuppoſed to 


hape any Publick Spirit, they will endeayout 


to ave thermſclyes by loading the Poor, and the 
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Thus I 1596 it is evident, Wee and 
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_ few, or, none == — I bes 


| eve, long continue to enjoy the. lucrative Emy 


ployments they at preſent poſieſsq and from 


What has bappened lately in ſome neighbour« 


ing Countries, where undiſguiſed abſolute. Power 
prevails, our Lawyers, may ſee that the Profits 
of of their Trade depend chiefly upon the Preſer- 


_ vatign of our happy Conſtitution, ann ia 
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7 ae of late heard 1 warm 
Wl Diſpures in Coffee-Houſes and other 
Public Places about Libels, and in 
M theſe. Diſputes ſome Doctrines ad- 
Zo! vanced, which I thought. not .only 
* =>, ,erronequs- but of dangerous Conſe- 
quence to our Conſtitution, it ſet me upon read- 
ing over again, and reconſidering what has been 
wrote upon that Subject; and as theſe dangerous 


Doctrines are, I find, enerally ſupported by our | 


Lawyers, who by weak People may be thought 
beſt acquainted with the Nature of our Govern- 
ment, I thought it might be ſome Service to my 
Country, to methodize and publiſh the Reſult of 


vation 


5 my ** as the mm of Dr. Scift's Obſer- 
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ſome of the Chief 
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(8. 
vation will from thence plainly appear, whoſe 
Words are theſe * : | | 


| But a great deal hath been already ſaid by the 


Writers upon this invidious and beaten Subject; 
© (whether the People at the Revolution had Power 
to alter. the Sueceſſion?) therefore hall let it 


« fall; though the Point is commonly miſtaken, 


a 


eſpecially by the Lawyers, who of all others ſeem 
leaſt to underſtand the Nature of Government in ge- 
neral; like Under-workmen who are expert 


* 


Parts, or regulate the Movement.” = 4 


but are utterly ignarant hqw to adjuſt the ſeveral 


And indeed, it does appear from our Hiſtory, 
either that our Lawyers have all along been igno- 
rant of the true Nature of our Conſtitution, or that 
them have upon all Occa- 
fions been ready to ſacrifice it to their ſelfiſh Views 
of Preferment ; for as often as any Queſtion has 
been put to them by an arbitrary Court, they have 
generally given their Opſhion againſt the Conſti- 


tution. Witneſs their Anſwers to the Queries put 


to them by Richard the Second and his Miniſters in 
1387. And though moſt of them were ſoen-after 
hanged or baniſhed, as they deſerved, for theſe 
Anſwers; yet again; in the ſame Reign, another 
ſet of our Lawyers declared in Parliament, That 
when the King propoſed any Articles to be debated in 
Parliament. it was high Treaſon to bring in others 
befare the King's were firſt diſpatched ; and that Par- 


liament being a Parliament returned and influenced 


by Bribery and other illegal Practices, they adopted 
and eſtabliſhed this Opinion; but the Fate of that 


_* Sentimonts of a Church of Faglard Man. 


unfor- 


enough at making a ſingle Wheel in a Clock, 


5 
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1 
unfortunate Prince will, I hope, be a warning to all 
future Sovereigns of this Kingdom, not to take the 
ſame Methods tor having a Parliament at their De- 
votion, nor to depend upon the Opinion of Merce- 
nary Lawyers who, from a ſtrange: Cuſtom, are 
bred to think it no Crime, to plead the Cauſe of 
Fraud and Oppreſſion; and our State Trials will 
fully evince, whether our. Judges have upon all 


| Occaſions. been what they ought to be, of Counſel 


with the Priſoner at the Bar. 


But to come down to more modern Times, did 
not our Lawyers, under another unhappy Prince, 
Charles the Firſt, give not only their Opinion, but 
a moſt ſolemn Judgment, in favour of Ship-money? 
and under a Third, James 1he Second, did they not 
give their Opinion in favour of zbe King's diſpenſing 
Power ? *Tis true, in the two laſt Caſes ſome of 
the Judges had Integrity enough to give their Opi- 
nion againſt the Court ; and for the Honour of the 
Fair Sex I think myſelf bound to take Notice, 


that one of the Judges was, contrary to what he 
had reſolved, induced by his Lady to declare ac- 
cording to his Conſcience, and againſt Ship-money, 


But at both times the Bar generally declared in fa- 
vour of the moſt profitable Opinion; and even at 
this preſent Time, they are by their Doctrines en- 


deavouring to undermine, or render uſeleſs, that 


laſt Reſſource of Britiſh Liberty, a fair Trial by an 
Honeſt and reſolute Fur). | | 


Therefore, I hope, it will never in this Country 
be admitted as a Rule of Faith, that our Lawyers 
are infallible in Points which relate to our Con- 
ſtitution; and even in Matters of Law, they may 
be miſtaken in Caſes where they have no-Precedent 


to direct them, much more in Caſes where they 
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(4) 
have unreaſonable or abſurd Precedents, for autho- 
riſing that Opinion which correſponds moſt with 
their Intereſt, and of Courſe with their Inclinati- 
ons; becauſe the Law, in this Country, though 
the beſt and moſt reaſonable in the World, if it 
were not depraved by the Practice, js neither ſtu- 
died by the Students, nor treated by the Writers, 
as if it were a Science: Moſt of the latter have 
wrote their Books in an alphabetical not a ſcien- 
tific Method; and many of the former think only 
of ſtudying what is Law, not what is the Reaſon 
of the Law in any Caſe whatever. If you aſk a 
Lawyer of this Kind, why by our Law a Father 
does not ſucceed to his Child's Land Eftate, he will 
either refuſe to give you any Reaſon, or he will 
perhaps, with Sir Edward Coke, and the other old 
Oracles of the Law, tell you, that Land Eſtates are 
beavy and cannot aſcend; whereas a Gentleman who 
has ſtudied the Law in a rational way will tell you, 
that as Children are ſo much in the Power of their 
Parents, and were more ſo of old than now, our 


Anceſtors were afraid, that if the Father had a 


Right to ſucceed to his Child's Land Eſtate, it 
might tempt him to. deſtroy his Child, therefore 
they made our Law in this reſpect different from 
the more modern Roman Law, and the Laws of 
molt if not all the Countries in Europe; but as 
there were then no Perſonal Eſtates of any great 
Value in the Kingdom, the Father's Right, as 
next of Kin, to his Child's Perſonal Eſtate was not 


| deemed to be of any dangerous Conſequence to 
the Child, and therefore not aboliſhed. oy 


I have mentioned this only to ſhew, that when 
dur learned Dons of the Law deſign to give a 
Reaſon, we are not blindly: to atlopt that as the 
beſt or the only Reaſon that can be given ; and 


I ſhall 


3 


(s) 
J ſhalf preſently ſhew, that they are not much 
happier in the Reaſon they have given for making 
x | ibel ainſt a Private Man a Public Crime 
that may be proſeeuted by Indictment or Infor- 
mation, which brings me to what. I deſign as the 
Subject of this Treatiſe. 


A Libel therefore, is by our Lawyers defined 
to be, a malicious Defamation of any Perſon ex- 
preſſed either in Printing or Writing, Signs or 
Pictures, to aſperſe the Reputation of one that is 
alive, or the Memory of one that is dead. And 
the Author and Publiſher of ſuch a Libel may be 
proſecuted either by Indictment or Information at 
the Suit of the Crown, or by an Action of the Caſe 
at the Suit of the Party injured. 


The Reaſon aſſigned by our Lawyers why ſuch 
an Offender may be proſecuted by Indictment or 
Information at the Suit of the Crown, is becauſe it 
may be the Cauſe of Blood ſhed or a Breach of the 
Peace. If this were the true and only Reaſon, 
the Concluſion would be, that a Libel is not a m. 
lum in ſe, or of itſelf a Crime, but that it becomes 
ſo by the ill Conſequence it may be attended with; 
and another Concluſion would be, that any Sort of 
provoking Language not only might, but ought 
to be puniſhable by Indictment or Information, 
becauſe it is more apt to be the Cauſe of Blood- 
ſhed or a Breach of the Peace, than the moft In- 
famous Libel that was ever publiſhed; whereas, ſuch 
Language is not allowed by our Law to be ſo much 
as an Excuſe, or even an Alleviation for an Aſſault 
and Battery, which I am ſorry it is not; for if a 
proper Regard were in all Caſes had to the firſt 
Affront even by Language, it would be the Cauſe 
of Mankind's obſerving more ſtrictly that ä 
| _ whic 
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which is ſo ſtrongly recommended to us by Divine 
Authority, To Bridle the Tongue; and it would be 
a Step towards putting an End to the pernicious 
Practice of Duelling; which Jam far from juſtifying, 
but ſtill I muſt ſay, that it makes Gentlemen more 
civil and complaiſant in their Converſation and Deal-. 


ings with one another, than perhaps they would o- 
therwiſe be; and we cannot expect, that ever it will 


be difuſed, until the Law takes Notice of him who 


gives the firſt Affront, either by Language or other- 
wife. But if a Law were made, in Caſe of Duel- 
ling, to hang without Mercy, the Man who gave 
the firſt Affront, or refuſed to accept of a reaſonable 
Satisfaction, and to pardon the Man who received 
the Affront, or who offered all reaſonable Satiſ- 
faction, even ſuppoſing he ſhould kill his Antago- 
niſt in a Duel, I am perſuaded, we ſhould very 
rarely hear of any ſuch thing. F 


| To return to the Caſe of Libels, it is plain from 


what | have ſaid, that the Reaſon aſſigned by our 


Lawyers is not the true Reaſon, why a Libel 
againſt a Private Man is made liable to be pu- 
niſned by an Indictment or Information at the Suit 
of the Crown. The true Reaſon is, becauſe with 


many Men (with all it ought to be) Character is 


more dear than Life itſelf, and with moſt Men, 
I hope, it is more dear than any Property they 
poſſeſs or can acquire. Therefore to attack a 


Man's Character, is as great an Injury to him as to 


attack his Perſon or his Property; conſequently a 
Libel is a nalum in ſe, a Crime in itſelf, without 
any Regard: to the Confequences it may produce; 
and, in my Opinion, it is equally heinous: with 
that of Robbery or Theft, I had almoſt ſaid with 
Murder itſelf ; the only Difference being in this, 
that a Man's Life once taken away cannot be re- 


15 15 5 ſtored 


dd 


EP Se Bien Bo oft Be iD. ek md 


(9) 
ſtored by the moſt ſincere and hearty Repentance 
of the Criminal, - but his Character may. And 
ſach Regard the Old Romans had to a Man's Cha- 
racter, that by their Law of the Twelve Tables a 
defatnatory Libel was puniſhed even with Death. 
= i++ Vo 1 3011106 CCC 
We may now eaſily ſee the Reaſon why a:Libel 
againſt a private Man is made puniſhable by In- 
dictment or Information; for as the King is the 


Protector of every Subject's Perſon and Property, 
ſo he is the Protector of every Subject's Charac- 


ter. And the Reaſon why provoking Language 
is not made puniſhable in the ſame Manner, is be- 
cauſe it is generally the Reſult of Heat and Paſ- 


ſion not of Malice, and conſequently does not 


affect the Character of the Perſon to whom it is 
given, ſo much as a deliberate and malicious Pub- 
hcation of a Libel; though, as I have ſaid, ſome 
Regard ought to be had to it, when a foul- mouthed 
Fellow comes to ſeek Redreſs hy an Action of 
Aſſault and Battery. Yor ei in e 


No an Indictment or Information being pro- 


fecuted by the Crown alone, the Perſon injurèd is 
not a Party to the Suit, nor ſuppoſed to be pre- 


ſent at the Trial; therefore in ſuch a Caſe the De- 
fendant is not allowed to juſtify, by bringing Wit- 
neſſes to prove the Facts ſet forth in the Libel he 
has publiſned; for the Law very juſtly; will not 
allow a Man's, Character to be inquired into, when 
he is neither preſent, nor has had any Notice to 
vindicate his Character. This has led our practi - 
cal Lawyers into another Miſtake, for not con- 
ſidering the Reaſon why in ſuch a Caſe the Defen- 


dant cannot examine Witneſſes for proving the. 
* 


Facts alledged in his Libel, they have laid it down 


as a general Rule, that in all ſuch Caſes, it. /ignipr3 


nothing 


7 


iy ( g ) N noth 

9 | | | | or fe 

ll. nothing whether the Matter of the Libel be true or Oath 

112 Falſe. 1 ſhall grant that if the Trial were not to ence 
113 be by Jury, this would be a general Rule; but no : 

1 ſuch Rule would ever have been introduced, if f H 

it our Proſecutions and Trials had not been by Jury; mit 

b and ſince the modern Method of Proſecution by In- Wit 

* formation, the Rule of not allowing the Defendant min 

leave to juſtify is a little hard; for he now runs a way 

eat: Riſk, and muſt, be at „ npennc, —— Jur 

— he can be juſtified by a Petij Jury,; where- hav 

as, were the Proſecution to be only by Indict- the! 


ment, the Grand Jury would certainly reject the 
Indictment, if they of their own Knowledge knew 
the Truth of what was pretended to be a Libel. 


I therefore fay, that when the Proſecution is by 
Information, it is 2 little hard not to allow the De- 
fendant to juſtify by examining Witneſſes ; for the 
fon who in this Country are Judges of the 

only muſt preſume every Man to be Inno- 
cent until he is proved Guilty by the Verdict of 
a Jury, and if no Proof is to be admitted of the 
Facts with which a Man is charged in a Libel, 

the Facts muſt by the Judges be preſumed to be 
falſe ; but when: we conſider the Style or Wordsof 
every ſuch Information or Indictment, and that ' 
the rial is to be by a Petty Jury, ſuch a Ma- 
xim as our Lawyers inſiſt on implies an Abſurdity 
which, whatever Lawyers may do, no Man of com- 
mon Senſe will admit of; for in every Information 
or Indictment for a Libel againſt a private Man, 
the Libel is charged to be Faiſe, Scandalous, and 
Malicious; and every one knows, that a Jury has 
as yet a Power to bring in their Verdict without 
Evidence or even againſt Evidence; becauſe from 
their own Knowledge they may either convict. or 
acquit. Conſequently, to tell. us that it ſignifies 
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(9) 
nothing, whether the matter of the Libel be true 
or falſe, is to tell us, that 4 Jury muſt upon their 
Oaths declare that to be falſe, which in their Conſci- 
ence they ars convinced is true. | F840 


As this is ſuch a glaring Abſurdity, we muſt ad- 
mit that tho the Defendant be not allowed to bring 
Witneſſes for proving ſcandalous or perhaps cri- 
minal Facts againſt a Man who is abfent, and no 
way called upon to defend his Character, yet the 
Jury may and ought to conſider, whether they 
have good Reaſon to be convinced, either from 


their own 1 from the general Cha- 


racter of the Man, chat the matter of the Libel 
is true; and we kn w/ chat in a famous Caſe with- 
in our Memory, is was allowed by both Houſes 


of Parliament, that an Evidence may be ſuffici- 


it for convincing tho? it be not ſufficient for con- 
viting; This 1 ſhall grant, is a dangerous Doc- 
trine when pleaded for declaring a Man guilty of 
a heinous Crime, and ſubjecting him to a grie- 
vous Paniſhment'; but when pleaded for acquit- 
ting a Culprit, it is fo far from being Dangerous 
that it ought to prevail; for in the Caſe of a Libe}, 
the whole of the Crime hes in the matter therein 
ſet forth being falſe and of a ſeandalous Nature. 


che Facts be true, there can be no Malice im- 


plied, and if they be not ſcandalous, they can- 
not injure a Man's Character. Burt if the Facts 


be falſe and ſcandalous! If the Jury be not in their 


Conſtience convinced of the eontrary, tkey ought | 
to imply Malice: They ought to convict; and, in 


my Opinion, the Court cannot paſs too fevere a 
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I fay, that if the Jury be not in their Conſcience 
convinced of the Truth of the Facts from their 
own Knowledge, or from the general Character of 
the Perſon accuſed of Libelling, and the Perſon 

retended to be libelled, they ought to imply Ma- 
ice, tho* no Circumſtance be proved from which 
it may be inferred ; becauſe we are to ſuppoſe every 
Man Innocent unleſs we know, or hear it proved 
that he is guilty ; but when the Jury know from 
their own Knowledge, that the Perſon pretend- 
ed to be libelled has been guilty of thoſe very 
Facts with which he is charged, or if from the 
Character of the Perſon: libelled they think they 
have Reaſon to believe, that he has been guilty 
of thoſe Facts, and that from the Character of the 
Perſon accuſed of Libelling, they have Reaſon to 
believe, he would not have charged any Man with 
ſuch Facts unleſs he had known him to be guilty, 
they ought to bring in their Verdict Not Guilty. 


This is a Latitude which every Jury ought to 
take, and a Latitude which will be of great Advan- 
tage to Society ; becaule it will be an Inducement 
for every Man to endeavour to preſerve a good 
Character in his Neighbourhood; and it can be 
attended with no bad Conſequence, becauſe the 
Expence and Trouble a Man is put to by defend- 
ing himſelf againſt an Indictment or Information, 
and the Riſk. he runs of being convicted, by 
not being allowed to prove what he ſets fork 
in his Libel, will always be a ſufficient. Bar 
againſt the Publication of any Libel that is real- 
Iy Falſe, Scandalous, and Malicious: I muſt there · 
fore think, that in the Caſe of a Libel tried ſome 
few Years ſince, where the Jury from their own 

S Knowledge 


1 


| Knowledge of the Perſon pretended to be libelled, 


acquitted the Defendant, by bringing in the gene- 
ral Verdict, Not Guilty, tho* the Matter of the 


Libel was Scandalous, and the Publication fully 


proved: I ſay, I muſt think, that the Jury in 
that Caſe underſtood the common Law, which is 
common Reaſon, better than moſt of our Law- 
Jon 3 


I know it is a Queſtion much agitated among 
Lawyers, eſpecially the Civilians, whether the 
Truth of a Libel can excuſe the Publication of 
it; and the Authority of Cicero is quoted for the 
Negative, who in his Treatiſe 4e Republica ſays, 
Noſtre 12 Tabulæ. cum perpaucas res capite ſanxiſſent, 
in bis hanc quoque ſanctendam putaverunt, fi quis car- 


men condidiſſet, quod Infamiam faceret, flagitiumve 


alteri, Præclare. Fudicijs enim ac magiſtratuum diſ 
ciptationibus legitimis propofitam vitam, non Poetarum 


 ingenijs, habere debemus: Nec probrum audire, niſi ea 


lege, ut reſpondere liceat, & Fudicio defendere. And 
Lawyers are too generally of Opinion, that the 


Truth of a Libel cannot fo far juſtify the Publi- 


cation of it, as to free the Publiſher from all Pu- 
niſhment ;/ becauſe, ſay they, if a Man has been 
_—_ he may have and ought to ſeek'Redreſs in 
a legal Way; and public Crimes ought to be pro- 
ſecuted in a public Manner before the proper Ma- 
giſtrate. e ee nee, 


But to this I anſwer firſt, that in the Roman Law 
there are-ſeveral Paſſages which ſeem to be oppo- 
ſite to this Opinion, for Paulus ſays, Zum qui no- _ 
centem infamavit, non efſe bonum aquum ob cam rem 
condemnari; peccata enim nocentium nota efſe, & op- 


portere & expedire, fon Lib. 47. Tit. 10. Leg. 
of A 


18. 
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18. in pr. And the Emperor Conſtantine, in one of 


his Reſcripts ſays, - Julliſimos & vigilantiſſimos ju- 


dices publicis acclamationibus collaudandi damus omni- 
bus poteftatem, ut honoris eis auctiores proferamus Pro- 


cefſus: et e contrario injuſtos, & Maleficos querelarum 


vocibus accuſandi, ut cenſure noſtræ vigor eas abſumat. 
Nam fi were voces ſint, nec ad libidinem per clieutelas 
effuſæ, diligenter inveſtigabimus : Prefettis prætorio, 


S Comitibus, qui per provincias conſtituti ſunt, proviu- 


cialium naſtrorum voces ad naſtram ſcientiam referenti- 
bus. Cod. Lib. 1. Tit. go. Leg. 3. And even Cicero 
in the above Quotation, does not ſay, that a Man 
accuſed of publiſhing an infamous Libel may not 
juſtify himſelf by proving, in a judicial Manner, 
what he has {et forth in the Libel, for ſurely he 
could not ſay, it would be Preclare, to hang a Man 
for calling a Thief a Thief, or a common Strum- 


a Whore. He rather ſeems to point at Satyrical 
its or Poets, who availing themſelves. of inno- 


— 
* * 


cent buman Foibles, endeavour to make a Man 


ridiculous amongſt his Friends and Cguntrymen ; 


and when any.certain,Man is io ſuch. Peres lo par: 


 ficularly pointed out, that euery one muſt ſee, it 
is he and can be no other, that is aimed at, the 


Truth of ſuch, Foibles cannot be allowed as a Juſ- 
tification of the Author, - e. 
In the ſecond Place I anſwer, that great Frauds 
and grievous Injuries may be ſo cunningly- com- 


" mitted, as not to be expoſed to any Proſecution at 
Law, either inacrimmabor: civil Methods and even 
; heinous Crimes may be committed in ſuch a hid- 


den Manner, as to prevent its being poſſible to-bring 
a legal Proof: A whole Neighbourhood may be 


convinced of a Man's Guilt; and yet not one of 


them able to prove it. Such Offenders, ſuch Cri- 


minals 


(3) 

minals can be puniſhed only by. that Method 

which we call Libelling; and when a Man is 

attack'd in this way, he ought to be left to de- 
nd for Redreſs upon the Judgment of an ho- 


neſt Jury of - Neighbours, who will conſider 


td be Cs and et anti of the Fer- 


* who publiſhed the Libei agaioft, bm. 
And i in the third Place I anſwer. * inet 


| ever was the Law amongſt the Romans, whatever 


is the Law in any other Country, in this it. is 
admitted that. the. Truth of what is called a Li- 
bel ſhall juſtify the Publiſhes,; in . — 
N e Perſon ſaid to be {ibs n appear 
and vindicate his Character; for if he ſhonld 
bring his Action againft the-Pybliſher, the jatter 
may then juftify, and may bring Witneſſes: to 


rom the Truth of what is ſer forth in the Li- 


Nay, even in that ſort of Action called 
Scandaſum Magnatum, tho. | brovght at the Sui oſ 


the Kipg as well as the Party, injured, the De- 


fendant is allowed to juſtify, and to bring Wit- 
neſſes for proving. the Truth of: What he has af: 
ſerted. From [theſe two, Caſes I wonder our 
Lawyers did not find out, that if upon an Indict- 
ment or Information for an infamous Libel, the 
Defendant was not allowed to examine Witneſſes 
to the Truth of what he had aſſerted, it was not 
kent! in ſuch a Cale it ſignified nothing, Mhe- 
the matter of the Libel was true or falſe; but 
ecauſe. the, Perſon ſaid to be hibelled was no{way 


8 Party to the, Suit, and c dauere cog; not 
be ſuppoſed to be ready to vindicate his Charac- 


ter; yet ſtill, as J have ſaid befdre, the Jury re 
Nen to condicer . the matter of the Libel; ns 
bug 


GH 
oveht not upon their Oaths to declare that to be 
Falſe, *vhich in'their Conſcience they are convinced 


* 1 w 
i 1 [4 4 "> 8 4 
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The Abſurdity of this even our r. ſeem 


now te be ſeſiſible of, and to get rid of it they 
have of late ad vanteda new Doctrine. Juries, they 


ſay, are Judges of Fact only, not of Law, there- 


fore if it be proved that the Defendant was the 
Author or Publiſher, they ought to find him Guil- 
;becauſe the Queſtion, whether it be a Libel or 


no, is Matter of Law, of which they are not proper 


Judges; or at leaft, the Jury ought to bring in 


à Special Verdict, finding the Publication proved, 


and leaving it to the Court to decide whether what 
was ſo publiſned was a Libel or no. It is ſtrange 
that a byaſs to Court Favour, or a Dread of that 
only Scourge of high Criminals and cunning 
Rogues, a Libel, ſhould lead our learned Law- 
vers into ſuch groſs Miſtakes ; Juries, I ſhall 
grant, are proper Judges of Fact only; but 
wherever a Fact in itſelf innocent becomes Cri- 
minal by Circumſtances, or where a Fact in it- 
ſelf Criminal becomes more or leſs ſo by Cir- 
cumſtances, all thoſe Circumſtances are Facts, 
which' the Jury may and ought to judge of. 
They are impannelled to try between the King 
and the Culpritz and they are ſworn, that they 
will well and truly try: can they be ſaid to have 
done their Duty, or to have fulfilled their Oath, 
If they leave thoſe Circumſtances which make an 
innocent Act a Crime, to be tried by the Court? 


Ina Trial for Murder, the Killing is the rin 
eipat Fact, and the Malice forethought muſt ap- 
Wans | S pear 


2 + 428.8 A 


aan a rFRqP ot 


The 


pear from the Circumſtances ; for neither the 
Court nor the Jury can peep into the Priſoner's 
Breaſt, to ſee if there was any Malice there. 
Theſe Circumſtances are Facts which the Jury 
are and muſt be Judges of; and from their own 
Knowledge they may know Circumſtances that 
may render the Circumſtances proved more or 
leſs aggravating 3 for where an Act of the Mind 
makes the Crime, that Act muſt appear from 
Circumſtances' : Statute or Cuſtom may direct 
what Circumſtances ſhall imply an Act of the 
Mind, of which the Court is to inform the Jury 
but the Jury are the only Judges whether ſuch 
| Circumſtances are proved; and where neither. 
Statute nor Cuſtom directs, the Jury are left at 
large to determine according to the beſt of their 
own Judgment. Is a Jury upon every Trial of 
Murder to find the Killing proved, and to leave 
it to the Court to decide whether the Circum- 
ſtances were ſuch as made the Killing Murder, 
Manſlaughter, per Inſoriunium, or in Self- De- 
fence ? Or are they to return a Special Verdict, 
finding the Killing and all the particular Circum- 
ſtances? If they were, a Verdict would often be 
of much greater Length than the Indictment, 
and the Jury might ſtarve before they could agree 

in drawing it up in its proper Form. They are 
therefore never to return a Special Verdict; but 
when they find it impoſſible for them after the 
moſt mature Deliberation to determine, whether 
there was any Malice forethought or no; for if 
they ſhould be of Opinion, that from the Cir- 
cumſtances proved no Malice appeared, or if 
from their own Knowledge they ſhould think, 
that there was no Malice, and yet ſhould return 
s Special Verdict, and in Con equence 9 


6260 


che Priſoner, after Sentence of Death paſſed up- 


on him, ſhould be hanged, they would be 


of Murder as well as Ferjury. 


Suppen a Gentleman in a private Com mpany | 


fhould for Argument's Sake, and by way 


verſion only, undertake the negative Side of. the 


ſtion mentioned in my Quotation from Dr. 
Swift, and in the Warmth h of the: Debate ſhould 
fay, that the Pretender had a Right to our 
2 and ſuppoſe that unluckily one of this 
any was the Informing Tool of a Miniſter 
—— Pique —_ — Py 
like — are fond of getting any thing to 
— would immediately os, to his Maſter 
with the Tale: An Information would be granted 
upon his Oath againſt this Gentleman, for mali- 
ciouſly and directly affirming by adviſed Speak- 
ing, that the Pretender had à Title to our 1 
againft the Statute 4. Aune, Chap. 8. 
this Trial the Jury, according to the 2 
Doctrine, are to judge only, whether ſuch Words 
were ſpoken, which none of the Company could 
th deny; for it would be ſaid, that whe- 
. were ſpoken maliciouſly, directiy, and 
„was matter of Law, which the Jury 
were to leave to be determined by the Cor 5 
and thus under an over-bearing Miniſter, and 
Judges that might be bullied, neither of which 


indeed we are at prefent in Danger of, an In- 


nocent Man might be brought into 1 Pramunirs; 
for ſuch Words when ſpoken only for Argu- 


ment's Sake, and by way of Diverſion, are in 


themſelves quite innocent; but an honeſt reſsturs 
Jury would certainly conſider alſ theCireumftances, 
and unleſs they thought that the Words were 


ons ; ſpoken | 


: <Y 
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* 


am .. 
ſpokeñ maliciouſly, directly and adviſedly, they 
would bring in their Verdict, Not Guilly ; be- 


cauſe it is this that makes the Crime, and it is 


the Crime not the ſingle Fact of Speaking that 
they are to try. n 


So in à Trial for an infamous Libel, it is the 


Falſhood and Malice forethought that makes the 


Crime. Writing, Printing, Publiſhing; are Facts 
intirely innocent, but become criminal by being 
done with a malicious Intention to hurt the Cha- 
racter of another Man. It is the Crime, not the 
innocent A& which the Jury are to try ; but 
whether there-was any malicious Intention or nag 
can be known only from Circumſtances. Theſe 
Circumſtances muſt all be Facts, and are the 
chief Facts to be judged of by the Jury. If 
there be no Confeſfion or Declaration of Malice 
proved, it can only be implied, and can be im- 

lied from nothing but the Matter contained in 
he Libel : If that Matter be not ſcandalous: If 
the Man be not thereby charged with ſome ſcan- 


Charge is 9 7. to be the contrary of what is 


the Matter of the Libel be true, 


contrary, it might have been publiſhed with a 
od. Intention, to put Mankind upon their 


1 eh ſuch a cunning and 171 7 


Rogue. If the firſt Trick committed by the fa- 


maus Stroud had been publiſhed, it might have 
7 Let many an honeſt Tradeſman from be- 
a 


prevented many ir 3 
ing ahermards cheated by him. , And « tid I 
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FC 
tention is never to be preſumed, when a good 
one may be ſuppoſed, and no Maliee is proved. 


I hope I have not, by mentioning Stroud as an 
Example, expoſed myſelf to the Danger of hav- 
ing an Information moved for againſt me, as the 
Publiſher of an Infamous Libel ; but I would 
have thoſe who have publiſhed any Accounts of 
him, take Care of themſelves ; for I have read 
amongſt the old Civilians, that an Account of 
the Crimes for which a Man has been proſecuted 
and puniſhed is a Libel for which the Publiſher 
ought to be puniſhed ;- and I have heard fome of 
our modern Lawyers ſay, that the Truth of a 
Libel rather aggravates than alleviates the Crime 
of publiſhing it. The Truth is, that he who pub- 
liſhes the Crimes for which a Rogue has already 
ſuffered, is deſtitute of the Excuſe one has for 
warning Mankind againſt a Rogue whoſe Vil- 
lany has not yet been fully detected; for in thj 
I muſt ſtill think, there is ſome Merit. 5 


Suppoſe a Man ſhould publiſh that is 
a Tale-btarer and Informer : He would probably 
ſoon have. an Information brought againſt him, 
for publiſhing a falſe, ſcandalous, and malicious 
Libel ;, and this Conſequence would be the more 
certain, the more Truth there was in the Libel : 
Suppoſe this Information ſhould come to be tried 
by a Jury, moſt of whom had certain Knowledge 
of the Truth of the Matter of the Libel : And 
ſuppoſe the Publiſher ſhould avow the Publiſh- 
ing, but inſiſt, upon, and offer to prove the 
Truth of what he had afferted : We all know, 
that he neither could nor would be admitted to 
enter 1nt6 ſuch a Proof, for the Reaſon I have 
hs is = 5 given. 


t e 66 & 0 0000 
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given. But could ſuch a Jury find the Publiſher 
guilty ? Could they in Conſcience return a Spe- 
cial Verdict, finding the Publiſher guilty of the 
Publiſhing, and leaving it to the Court to deter- 
mine whether it was a Libel or no? Upon ſuch 
aà Verdict, every one knows, that the Court muſt 
condemn, becauſe if falſe, it would certainly be 
a moſt malicious Libel, and the Judges muſt 
ſuppoſe it to be falſe, becauſe there was no Proof 
before them of its being true. The certain Con- 
ſequence then would be, that the Publiſher would 
be fined and impriſoned for having warned Man- 
kind to avoid ſuch a noxious Animal. And. if 
ſuch a meritorious Publiſher ſhould die of the 
Goal-Diſtemper, I will aver that the Jury and the 
Jury alone, would be guilty of Perjury, wilful 
Murder, and the blackeſt Ingratitude. Of Per- 
jury, becauſe they had not fulfilled their Oath as 
Jury-men: Of Murder, becauſe it is a Maxim in 
Morality as well as Law, that Qui non probibet 
quando prohibere poteſt et debet, mandaſſe præſumi tur; 
and of Ingratitude, becauſe they had not, when 
they might have ſaved a Man. who had ſerved 
his Country. 5 - to. Joo 


As the Judges are thus upon a Special Ver- 
dict, by our Law, under a Neceſſity to paſs 
Judgment againſt the Publiſher of a Libel, let 
the Matter of it be never ſo notoriouſly true, 
the Jury ſhould. be the more cautious, of return» 
ing ſuch a Verdict, becauſe it; is in Effect the 
ſame with the general Verdict, Guilly; for I muſt 
ſtill infiſt upon it, that a true Libel is not a falſe 
Libel, and that if the Matter of it be ſtrictly true, 
no malicious Intention is to be preſumed. There- 
fore if the Jury, or any two or three of them, 
3 5 D 2 ä 


(a> }) 


know the Publiſher to be an honeſt goed - natured 
inoffenſive Man, and that the Perſon pretended 


to be libelled is generally ſuſpected of being 
guilty of ſuch Actions or of ſuch a Behaviour, 
muſt think, that they are ſufficiently warranted 


to return their Verdict, Not Guilty, not withſtand- 


ing the Publication's being confeſſed or fully 
proved; becauſe the Publication is nat the Fact 
they are to try, but the Fact of its being a falſe, 
fcandalous, and maliciqus Publication” 


But fo abſurd are ſome of our Lawyers be- 
come, as to ſay, that the Word, Falſe, is only a 
Word of Form, and not material to be in an In- 
formation againſt an infamous Libel. It is, they 
fay, like * Words, with Force and Arms, 
which their ridiculous Adherence to old Forms, 


ſtill continues to put into Indictments where they 
are inconſiſtent with common Senſe, and are 
Words which neither the Court nor the — have 
any thing to do with. And I do not know but 


that, by and by, they may ſay that the Word, 


eandalous, is likewiſe a Word of mere Form, or 
at leaſt a Word which the Jury have nothing to 


do with, becauſe the Queſtion, whether the Mat- 


ter of the Libel be ſcandalous or no, is a Point 


of Law which the Jury ate to leave to be deter- 
mined by the Court. In Conſequence of ſuch 
Doctrines a Man may hereafter be fined and im: 


priſoned for publiſhing, or for writing to a ſup- 


pen Friend, that a Great Lord or Minifter went 
u 


t of Town, or arrived in Town, ſuch 4 Day. 


And by the ſame Conſequence a learned Mathe- 
matician and Aſtronomer, who afferted the true 


Syſtem of the Univerſe, mighe be convicted and 


puniſhed upon the Statute 9 & 10 V. g. Ch. Jo. 
5 l or 


„ 
1 * * - 
* 


: ( 22 ) 
for denying the Holy Scriptures to be of Divine 
Authority, in caſe we had ſuch a bigotted King 
upon the Throne, and ſych pliant Judges upon 
the Bench, as, J hope, we ſhall never again have 
in this Kingdom. | f 


In ſhort, from fuch Doctrines we may fee, 
that Lawyers aim at ſtripping their Country, 
** 


that is to ſa , our Juries, real Pow er, and 


Ingroſſing the whole to themſelves ; and from 


the ſhort Account I have given of their Beha- 
viour in time paſt, we may judge of it in time 


to come, were they once poſſeſſed of the whole 


Power of rrying and condemning their Fellow 
Citizens: I fay condemning, for ſhould we ever 


have ſuch Judges upon the Bench, as we had in 


any of the three Reigns J have mentioned, I fear, 
they would rarely acquit, where the Crown or 
the Miniſter was the Proſecutor. Should this 
ever come to be the l Condition of the 
People of this Country, I ſhould rather live in 
7 br than here; becauſe were I to die, I ſhould 
chuſe to die by the Bowftring, at the arbitrary 
Command of a Sultan, or Sultana, than be plagued 
with going thro? all the affected Forms of Juſtice, 
But I hope, our Juries will take Care, not to allow 
themſelves to be made meer Cyphers in the Trial 
of their Countrymen ; for I muſt obſerve, that 


if ever any future Sovereign fhould be able to 


t ſuch Parliaments as King Ricbard the IId's 


Fbreuſpury Parliament, the Clauſe in the Act of 


Settlement for eur Judges Commiſſions being 


quamdia fe bene geſſerint, would be no Security to 


the Subject; becauſe by that Clauſe the whole 


Tyelve might be removed upon an Addreſs _ 
2 5 both 
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both Houſes; and ſuch an Addreſs would readi- 
ly be granted by ſuch a Parliament. | | 


And I muſt farther obſerve, that in allAges and 


Countries, the Lawyers have ſhewn themſelves 


violent Enemies to every thing that had the Ap- 
arance of a Libel, the reaſon of which may be 
eaſily gueſſed at; for tho' I know many of them 


in this Country that are Men of conſummate 


Honour and Integrity, yet it is. to feared, that 


too many are more careful to gain and preſerve 


the Character of an expert Lawyer or powerful 
Orator, than that of an honeſt Man; and that 
Cicero himſelf was one of this Character, has been 
inſinuated by a late Writer of the higheſt Rank“. 
Such Men do not like that their Character ſhould 


be brought in queſtion before a Jury of honeſt. 


Neighbours, in caſe of a Libel's being publiſh- 
ed againſt them; and as they know better than 
other Men how to offend within the Limits 


of the Law, they think, that if they can pre- 


vent any Account of their Frauds being pub- 


liſhed, they may guard againſt any legal Pro- 


ſecution. 


The only other Point relating to Libels againſt 


private Men which I have at preſent any Oc- 


caſion to conſider, is that of the Certainty of 


the Perſon ſaid to be libelled: This even the 
Lawyers all agree to be abſolutely neceſſary as a 


Foundation for a Proſecution; and whether any 


certain Perſon be pointed at by the Libel, is a 
Queſtion which the Jury are the ſole Judges of. 


„ Supplement to the Memoirs of the Houſe of Bren- 
denburg. EF . EN ATE SS, OR We 
They 


„ 


They muſt therefore be convinced by 


inced by pore 
Seo that the Libel was deſigned againſt ſome 


certain Perſon, natural or political, or ſome cer- 
tain Number of Perſons ; for if the Libel be fo 
general, or conceived in ſuch dark Terms, that 


it may have been deſigned againſt another, or a- 


gainſt others, than that Perſon, or thoſe Perſons 


mentioned in the Indictment or Information, 


the Jury cannot find the Publiſher guilty, un- 
leſs it ſhould. appear in Proof, that he had by 
ſome Confeſſion or Declaration explained what 
he had ſo generally or ſo darkly expreſſed in 
his Libel; for however ' ſcandalous or crimi- 
nal the Facts mentioned in the Libel may be, 
if it is neither ſaid nor inſinuated that they were 


committed by any certain Perſon, or any certain 


Number of Perſons, ſome way in the Libel, or 
by ſome previous or future Declaration, de- 
ſcribed, no Man's Character can be injured, 


and where there is no Injury, there can be no 
Puniſhmerit. In the Application of what is ſaid 


to be a Libel, the Jury ſhould therefore be 
cautious of allowing themſelves too great a La- 


titude; for otherwiſe it would be dangerous 


either in Sermons, Satyrs, Sonnets, or Come- 


dies, to reprove or expoſe any of the prevail- 


ing Vices of the Age we live in. The very 
firſt Song in the Beggar's Opera might have been 


| deemed a Libel; and the ingenious Author 
might have been proſecuted for publiſhing a 


falſe, ſcandalous, and malicious Libel againft 
that honeſt uſeful ſet of People, called Courtiers. 


I have hitherto treated of private Libels, or 
Libels, which are ſuppoſed to be publiſhed a- 


gainſt private Men, but ſhall now proceed to 


examine 


« ES 
ine publick Libels, or Libels againſt the 

tate, which have always the Ward, Seditious, 
added to Falſe, Scandalous, and Maliciaus, 

| Theſe. Falſe, Scandalous, Malicious, and Sedi- 
- tious Libels may be either againſt the King, 


ee ſome in Authority under him, or a- 
gainſt the Meaſures of the Adminiſtration. As 
to Libels againſt the Perſon of the King, or a- 
ainſt his Perionsl Conduct, they are in the 
Fioheft degree . riminal, and muſt always be 
ſuppoſed to be Falſe both by Judge and Jury; 
becauſe his Perſon is Sacred, and qur Conſti- 
tution does not admit, that he can ever do any 
Wrong. But as to Libels againſt thoſe in Au- 
thority under him, or againſt the Meaſures of 
the Aang. we ought to conſider, that 
there is a very great Difference between the Form 
of dur Government, and Fat of moſt of the 
other Governments in the World: In abſolute 
Governments, whether monarchical or ariſtocra- 
tical, where the People have no Share in the 
Government, an Addreſs, or a Complaint to the 
People againſt any publick Meafure or Magi- 
ſtrate, which is generally the Purpart of every 
{ſuch ſuppoſed Libel, muſt be Malicious, and. Sedi- 
tious, 1 not Treaſonable; becauſe the People 
can no way contribute towards Redteſs, but by 
an Inſurrection or Rebellion; therefore to ap- 
ply to them by any ſuch Publication, can be with 
no other Intention than that of ſpiriting them 
5 take Arms againſt the Government. 5 
Whereas, in this Country, where the People 81 
have ſtill ſuch a large Share of legal Power, a 4 
Man who has been gppreſſed by any Miniſter or 8 
high Magiſtrate, or who thinks that the Meaſures x 
purſued by the Adminiſtration tend to the Ruin P 
r 
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or enſlaving of his Country, may Addreſs himſelf 
to the People with a very good and a legal 


Intention. And if he no way miſrepreſents the 
Caſe: If he charges nothing but what is ſtriftly 


true, ſo far from being puniſhed as a Malicious 
and Seditious Libeller, he ought to be reward- 
ed as a bold and reſolute Aſſerter of the Liber- 
ties and Privileges of his Country. Even the 
King himſelf ought to reward him; for it is 
every King's Duty, and he will at laſt find it his 
Intereſt, as it was the Emperor Conſtantine's, 
in the Law above-mentioned, voces Provincialium 
diligenter inveſtigare. 


I have ſaid that the People in this Country 
have ſtill a very large Share of legal Power, and 


when II ſay ſo, every one muſt ſuppoſe that I 


mean the Power they have of chuſing their Re- 
beer we in Parliament; and the Power thoſe 
epreſentatives have of enquiring into the Mea- 


ſures of an Adminiſtration, of addreſſing the 


King to diſmiſs any Subject from his Councils 


and Preſence, and of Impeaching, if they ſee 
Cauſe, the higheſt Subject in the Kingdom. But 


beſides this, the People have another Power: 
They have a Power of Petitioning the King, and 
both or either Houſe of Parliament, againſt any 
Meaſure they think deſtructive to the Intereſt of 

the Nation, or againſt any Miniſter or Magi- 
ſtrate who makes an oppreſſive Uſe of the Au- 


thority veſted in him by his Sovereign; in ſhort 


againſt any thing they think a publick Grievance. . 
Surely then the People may without any malici- 
ous or ſeditious Intention be inſtructed when 
they ought, and how they may make the pro- 
per and legal Uſe 1 Powers; and in 2 

| cr 
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(726) 
der to Inſtruct them, it is abſolutely neceſſary 
to lay the Cafe fairly and fully before them. 
Such a Cafe may by Miniſters and Magiſtrates, 
eſpecially. the guilty, be called a Falfe, Scanda- 
tous. Malicious, and Seditious Libel ; but if the 
Facts be all truly ſtated, without any falſe Gloſs 
or Miſreprefentation, and without any Indetent 
Expreſſions with reſpect to the King, no true 
Engliſem m will call it ſo, tho* there may be 
fome warm Expreſſions with reſpect to bad Mi- 
niſters or Magiſtrates, which is a Sort of Lan- 
_ guage that every Man muſt make uſe of, who 
intends to write or ſpeak with Effect to the 
People; a Sort of Language that has been made 
uſe of in all free States; and as it is coeval, it 
co-expires with Liberty. oe 


' Suppoſe then, for T may ſuppoſe it, becauſe 
J am ſure, it will not be applied to the preſent 
Time, that we had a ſet of Miniſters who 
thought of nothing but ' indulging themſelves in 
Eaſe, and enjoying the Plunder of their Country, 
under the name of Penſions, Salaries, Jobs, and 
Perquiſites ; and ſhou]d- allow their Country to 
be infulted, its Rights invaded, and its Trade 
interrupted in every Part of the World, rather 
than do any thing that might involve them in a 
War; and i A a Gentleman well acquainted 
with all the Sources of our Trade, and with the 
proper Uſe we might make of our Naval Power, 
in order to excite his Countrymen to chuſe ſuch 
Repreſentatives as would put and End to ſuch 
puſillanimous Meaſures, ſhould publiſh a true and 
genuine Account of all the Inſults, Invaſions, 
and Incroachments we had tamely ſuffered, and 
point out the fatal and certain Conſequences of 
f : 2 them; 
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(27) 
them; ſuch an Account, we may ſuppoſes; 
would. be quickly proſecuted by Information, 
for I believe, it could not by Indictment ; and 
ſuppoſe this Information ſhould come to be 
tried by a Jury of Merchants, who knew this 
Account of our Sufferings to be true in every 
particular, could they in their Conſcience re- 
turn the Defendant guilty of writing or pub- 
. bihing a Falſe, Scandalous, Malicious, and Se- 
ditions Libel? Could they in their Canſcience. 
find the Defendant guilty. of writing or publiſh- 
ing, and leave it to the Court to determine whe- 
ther it was a Libel or no, after I have ſo clear · 
ly ſhewn, that upon ſuch a Verdict the Court 
muſt neceſſarily determine te be wer- For 
in chis Caſe, as well as the Caſe of a Pihel ar 
gainſt a private Man, the Defendant would not 
be: alowet} to Juſtify, that is to ſays; to: bring 
Wuneſſes for proving that' he had aſſertec nd 
thing but what Was. ſtrictly true; hecguſe this 
warild be a Sort of Inquiry into the Chatacter 
and Conduct; of Miniſters who are na Fakties to 
tbe Sui, nor ſuppo 
Trial; and as the Judges muſt. ho wirheut 
Pradf | ſuppoſe any Man guilty even of Neglect 
ol Duty, they {muſt ſuppoſe the Facts: to b 
Falſe, and conſequewly the Account ſo publiſh 
es} to be u Falſe, Seandalous, Maligious, adi Se 
10us Libel, as it certainly weuldt, hen af the 
b were Falſe, or groſsly miſreprsſemad. 
5486 ß gie VAI. : enge emen 
Ig order to illuſtrate and eſtabliſn th Dog- 
trines I have advanced, I muſt go pawithimy 
Suppefitions, but I hope, none of my Reatlers 
will imagibe, that 1 mean to apply any of chem 
to the preſent T e are in no Da 
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(28) 
that ever any of the Caſes I am to ſuppoſe, can 
happen during his preſent Majeſty's Reign. Sup- 
pole then, that a Prime Miniſter ſhould conceive 
a moſt unjuſt Hatred againſt any private Man, 
and ſhould by underhand and hidden Methods 
oppreſs and intirely ruin him; it may be faid 
perhaps, that this is impoſſible, becauſe againſt. 
fuch Attempts a Man might have Relief by Ac- 
tion, Proſecution, or Defence at Common Law. 
But a Man may be at once ſo far ruined as not to 
have wherewithal to procure Redreſs in the com- 
mon Courſe of Juſtice. Shakeſpear has long 
fince told. us, that he Inſolence of Office is one of 
the Cauſes that might be ſufficient for provoking 
a Man to put an End to himfelf; and when 
one goes there without Money to pay for Expe- 
dition, as well as the cuſtomary Fee, he may ex- 
pw to' meet with more- Infolence than uſual. 
This Method of Redreſs might be thus render- 
ed impoſſible, and no Method left but that of 
an Application to 'Parliament; and there have 
deen Inſtances of Complaints in Parliament, 
wherein the Petitioners alledged their being ſo. 
totally ruined, that it was impoſſible for them 
to ſeek Redreſs at Common Law. Now if a new 
Parliament were at the Eve of being choſen, 
might not a Man in theſe Circumſtances publiſn 
his Caſe with a very good Intention? Might not 
his Intention be, to prevail with his Country- 
men not to chuſe any of the Friends of ſuch an 
enormous ee Certainly it might; and if 
His Caſe was ſtrictly true, and notoriouſly known, 
or known by the Jory; to be ſo, they could not 
in Honour, or with a ſafe Conſcience, bring him 
in guilty of publiſhing a Falſe, Scandalous, Ma- 
licious, and Seditious Libel; nor could _ 
444 „ 14 | ring 
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bring in fuch a Verdict as would lay the Coutt 
under a Neceſſity to declare it to be fo. 


- Suppoſe again, that one of our Judges, who 
had a commanding Influence over the reſt, (for 
ſuch a Thing may be ſuppoſed, tho' at preſent 
it ſeems impoſſible) ſhould conceive a Pique 
againſt any Practiſer or Suitor, and ſhould com- 


mit him for a pretended Contempt of Court, 
which was really no Contempt at all; and ſnould 


reſolve to detain him in Priſon, until he con- 
feſſed his Fault and begged Pardon; where 


could ſuch an Oppreſſed Man find Relief? No 


where that I know of, but in Parliament. There 
robably he would reſolve to apply as ſoon as the 
arliament met; and might have Hopes that by 


a true Repreſentation of his Caſe, he might get 


the People in their ſeveral Counties, Cities, and 
Boroughs, or at leaſt in ſome of them, to ſend 
Inſtructions to their Repreſentatives, to concur in 
an Addreſs for removing ſuch a vindictive and o 

preſſive Judge. As this would add great Weight 
to his Complaint in Parliament, he might be in- 
duced by ſuch Hopes to publiſh his Caſe; and 


tho it contained nothing but the true Matter of 


Fact, tho' it was never ſo honeſtly and fairly 


tated, yet ſtill an Information would probably 
be granted againſt him for publiſhing a Falſe, 


Scandalous, Malicious, and Seditious Libel. What 


would be the Buſineſs and the Duty of the Jury 
upon this Trial? Would it not be their Buſineſs, 


would it not be their Duty, to make all poſſible 


Inquiry into the Truth of the Matter contained 


in what was thus proſecuted as a Libel? Would 
they not have a Right to ſend for and examine 


the Record of all the Proceedings relating to this 


Affair, in order from thence to determine with 
be 1 the 
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the more Certainty as to the Truth of the pres 
tended Libel? : And if this ſhould be refuſed 
them, would they not from thence alone have 
Reaſon: to preſume, that the Libel was true in 
every Particular?- If this Prefumption ſhould be 
ſupported by the general Voice, or by their own 
adele Knowledge, could they bring the De+ 
endant in guilty of publiſhing. a falſe Libel ? 
Could they bring him in guilty af publiſhing 
a malicious or ſeditious Libel, when - his; In- 
tention was ſo far from being malicious or 
ſeditious, that it was prudent, legal, and juſt ? 
For every Man ſurely has a Right to com- 


plain to Parliament, when ohe can expect Re- 


dreſs no where elſe 3 and that Complaint he has 
8 Right to endeavour to get ſupported in the 
ſtrongeſt Manner our Conſtitutiom will ad mit of, 
which is that of an Application from the Beaple 
in their ſeveral: Capacities of Frecholders, Citizcas 
F 47 ie 35} 1cld 07 art ualod 

„CCC TTT wkeubf&noe 
Thus 1 have touched upon every Sort of. Lihei 
which we can ſuppoſe liable to be proſecuted by 
Indictment or Information beſare aur Courts at 
Common Law; but there is another Bort of Li- 
bels which have always been proſecuted and nu- 
niſhed in a different Manner, and that is Lihels 
againſt either Houſe of Parliament; for ſuch 4 
Libel is a high Contempt of the Authority of that 
Houſe againſt which it is publiſhed, and has al- 
ways been puniſhed. by the Houſe as ſuch, H 
ſuch a'Libel contained likewiſe ſome falſe, ſcan- 
datous, malicious and ſeditious Matter againſt 
the King, his Crown and Dignity, that is to ſay, 
againſt the King, or any in Authority under him, ar 


"= 
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ainft the Meaſures of the Adminiſtration, the 


Houſe would probably recammend it ta be proſe- 
| cuted 
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euted at Common Law, becatfe Sedition againſt 
the King is a higher Crime than a Contempt of ei- 
ther Houſe. © But if à Libel eontained nothing 


but a yore I tt contained nothing but a 
falſe and us Repreſentation of the Pro- 


ceedings of either Eule, IL. believe, the Houſe 


would neither deſire nor allow it to be proſe- 
cuded at Common Law becauſe it would be a 
Sort of Confeſſion, that they had not Power 
enough to vindicate their own Authority; and 


beratiſe it might furniſſi a Wieked Miniſter with 


a Method to get their Proceedings miſrepreſented 
and traduted with Itipunity; fer as ſoon as the 
Parkament was prorogued, he might get one of 
his Tools to publiſh a Libel againſt them, the 
Pubfffier Eoly y pr oſecuted, and upon his 

mall Fine -and a few Days 
mpriſonment inflited ; and then when the Par- 
liament met again it would be ſaid, you cannot 
take any further Notice of this Afar, for the 
Publiſher has been already puniſhed, and our 
Conſtitution does not admit that a Man ſhould 
be twice puniſhed for one and the ſame Crime: 


Ablbehis Reaſon is, been neither Houſe, 1 
believe, would chufe to ſubmit their Proceedings 
to the Judgment of an inferior Court, or the 


Opinion of a Jury; for the Jury, as I have 


ſhewn, muſt confider, whether the Proceedings 

have been fairly or unfairly repreſented in that 
which they are, or are not to declare a falſe, 
ſcandalous, malicious, -and ſeditious Libel; and 
though the Court cannot judge directly of the 
Veracity of the Libel, yet they may ſo far have 
Regard 'to the Opinion they have of it, as to 

make their Sentence more or leſs ſevere. In- 
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deed, I. do not ſee how it is poſſible to try ſuch. 


a Libel at Common Law; | becauſe in all ſuch 
Trials the Jury, I think, ought to have the Re- 


cord of the Proceedings before them; and no 


Common Law Court can command the Journals 
of either Houſe to be brought before them; nor 
would either Houſe, I believe, chuſe to have 
their Journals inſpected and criticized by an in- 
ferior Court, and perhaps a Jury of low Mecha- 
nicks. Beſides, we know that though the Courts 
at Common Law are obliged. to take Notice of, 
and to allow the Privilege of Parliament, they 
never aſſumed the Power to puniſh any Man for 
a Breach of Privilege. If a Lord of Parliament 
ſhould be arreſted and detained for Debt during 
the Receſs, or if a Member of the Houſe of 


Commons ſhould be arreſted within the Time of 
Privilege after the Prorogation, the Court from 


whence the Writ iſſued would be obliged to dif- 
charge the Priſoner, but. they could not puniſh 
the Officer, or any of the other Perſons con- 
cerned in the Arreſt. This would be the Buſi- 
neſs of the Houſe at the Beginning of the next 
Seſſion, upon Complaint made to them; and I 
fancy, they would not be pleaſed with any Judge 
that ſhould take upon himſelf to uſurp their Ju- 


riſdiction. 


For theſe Reaſons, though a malicious Miſ- 


repreſentation of the Proceedings of either Houſe 


be a moſt heinous Crime, and a Crime which 
ought to be ſeverely puniſhed, yet if there was 
nothing in it relating to the King or his Govern- 
ment, nor any thing that was any other way ſe- 
ditious, I much doubt, whether it could be pu- 
niſhed, and whether the Houſe would allow it PP 
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ment. If 'a Man ſhould be oppreſſed by a lead- 


ing Member in either Houſe of Parliament, he 


may have redreſs, and may get his Perfecutor 
8 by applying to the King and the other 

ouſe. And if he ſhould in this Application be 
diſappointed, he may apply to the whole Peo- 
ple, who once at leaft in ſeven Years have an 
Opportunity to procure him Relief and Juſtice. 
If in a criminal Proſecution a Man ſhould be un- 
juſtly condemned, he has the King to fly to for 
Mercy: If in a Civil Action the Judge ſhould 
incline to do him Injuſtice, he may be protected 
by the Jury; and if both ſhould join in it, he 
may have Recourſe to the Houſe of Peers, who 
never yet could be accuſed: of doing Injuſtice. 
And laftly, if a Jury ſhould return an unjuſt 
Verdict, the Judges may order a new Trial. In 
ſhort, by our Conſtitution, it is extremely eaſy 
and ſafe for a Man in Power to do right, ex- 
tremely difficult and dangerous to do wrong. 
Is not this a Conſtitution worth contending for? 


Whoever conſiders the Hiſtory of Richard the 
Second's Shrewſbury Parliament, or that of the 
— Parliament in the Reign of Charles the Firſt, 
muſt allow, that Parliaments may do wrong; for 


they both did wrong, and in ways directly op- 


poſite: The former, by ſhewing too much Com- 
plaiſance to the Crown, the latter, by ſhewing 
too little; for Liberty, like Virtue, is always in 
the middle Path: The Right leads to abſolute 
Monarchy, the Left to Tyranny either of one 
or a few; and of theſe two Evils the laſt is by 
much the worſt; for an hereditary Monarch, if 
he has common Senſe, will purſue the true In- 
tereſt of his Country, and the People may be 
l a happy 
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10 8 under his Government, becauſe as he has 
Jule of Jealouſy, he has no Motive to Cru- 


Whereas a Tyrant, or a Set of Tyrants, 
is [ alwa 8 prefer their own particular Intereſt to 
that of their Country; and as they have great 
pu of Jealouſy, they have ſtrong Motives to 

ruelty. If then both Houſes may do wrong, 
the Poſſibility of either's doing ſo muſt be admit- 
ed; and in order to ſhew the Rights and the 
Pury of an honeſt Eugliſb Jury in caſe of an In- 
orm ation for a Libek againſt Aber I ſhall ſup 
poſe two Cafes which never yet did exiſt, which, 
hope, never will. Suppoſe that after a tedious 
and expenſive Suit in Chaticery, I ſhould obtain 
a moſt juſt Decree for à large Eſtate, or large 
Sum of Money, againſt whitch an Appeal ſhould 
be lodged ip the'Houſe of Lords, and this ſhould 
come on to be Sane? within a few Days of the 
End of the Se when the Houſe is generally 
very. thin. Suppohe a Number of young Lords, 
| inftigated by one who! 1 y ſworn Enemy, or 
a near, Rel aon to m Adyerſary, ſhculd pur- 
ofely attend, and by a Majority reverſe the De- 
cree, without 1 any Reaſon, ht toirſe 
frivolous! one in co mp ance with that Order of 
the Houſe; Which obliges every Lord 'who moves 
for reverling a Pecree, to give ſome” Reaſon; for 
his Motion. In ſuch a C: e, ſhould not I have 
2 Right to ſeek for Redreſs in that legaf Manner 
which would be moſt effectual? Should not 1 
have a R. ht to ſeek for Juſtice againſt one [who 


had done me ey 2 notable i manifeſt In- | 
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but might impeach. the Lord who. had EL 


ſuch. a Scandal upon the Juſtice of the Nation, 


d if: I ſhould reſolve i an Ax pplication fo i 


this Purpoſ GY ſhould not I have Occafion for 
the Support I could procure from my Co Wins 
men in their J ſeveral e Cities, Bo 
roughs? ? 357 Suppoſe then that with this View I, _ | 
publiſh a juſt and true, Back, ſp irited Accau 
WY Cauſe, and of the Pr a pt in the 
re be 


fe wo againſt. me: Would e any” 


e would. there be any Sedition in fuch' 4 125 


ion? Is 1 it not lawful for the SIR age in their 


ſeveral Counties, Cities, and Boroug 
tion, to inſtruct their bee 2 77 by A 
e *. F his | 

it? Vet neverthel 


No Koene OY their. ereſt i in the Houſe of 

.ords, night: get the Account J had publiſn 
voted; to be a. falſe, ſcar ndalous, malicio ust Ani 
| ſeditious: Libel ; and an Aadrels to the Kin in 1 

order 105 Attorney-General t to proſecute the 1 


chor; for man o would not have co 
curred in, the * TS Ee that was have Fare 


Peet 


Might. then. think it neceffary for preſerving the 


795 done, the 15 ſame 
ebene e diſa dne in the 

expected, and had a Right to expect: b | 
the Houſe of Commons, and from my 
men; and at laſt might find myſelf involved i 
ſecution by Infarmation at the Suit of the Crown, 


25 being dhe Author of: 1 aneh Mali 
Fiquygag. ſegitious Ia ugh there, was no- 
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e 2 Time 
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other, and as being more numerous is more lia. 


ble to be governed by Faction, we may ſuppoſe, 


that they may be [wrong in their Proceeding . 


and even that they y may commit Injuſtice in tha 
only Rig iy: Rig ht which, they have the ſole Power t 
mine: 1 mean the Right of Election, or the 
Righ of Voting at an Election. I ſhall therefore 
Hy e, that at an Election I ſhould. be fairly 
gally e and returned one of the Re- 
1125 entatives for any County, 971854 or Borough, 


ut fi pon a Petition ſhould be, by a Faction in 


that Houſe, N unduly elected, and the Pe- 
k loner, Without th leaſt, Colour of Right, de- 
clared duly OR As this would be an In- 
| jury d done to mi * Conſtituents | as well. as to to myſelf, 


and as it wou be a moſt dai gerous: Incroach- 


1 


5 ent pon our Nr See it is really an In- 
J\ 2% done to the Nati ould f not I then have 
5 to ke, he moſt effectual legal Method 
d think of for procuring Edrefs to my- 
kt \ to, ny N n to my Country? Can 
bel. One. ne gut. 4 more [cffeftual Merhc Mom 
that of cr Petitions 555 the King from as 
x Counties Eten and Borou hs as poſt, 
5 g that he; 1 would diflolve t e Par ;ament? 
uld there be'any Malice, could there be any 
Sedition i in ſuch an Attempt? Surely none. If ſo, 
Hey coul then be neither Malice not Sedition 


in iy tak lng the, oſt proper Method for at- 


aim at, which certainly wolild 


OY Pablication of a full and true Account 


EleQioh,” a And of the Proceedings © of the 
AOL: relating do K 1 1 might fail in my At- 
tempt; but that ſurely does net render the At- 
. G Faction if 4 0 80 was not ſo before. How- 


ways the .moxe y kunt. the 


24410 — 


Faction „%%% „% „% — iS wei: wes „e 4 more k 
* - 


3 
more it is in the Wrong; the Account I had pub- 
liſhed would probably be voted a Falſe, Scanda- 
lous, Malicious, and Seditious Libel, by the 
Houſe in the next Seſſion; and perhaps an Ad- 
dreſs to the King to order his Attorney-General 
to proſecute the Author. Even the King may 
ſometimes allow himſelf to be carried along with 
the Stream he cannot ſtem; and it is generally 
moſt prudent to do ſo, becauſe the Impetuoſity 


of Faction, if you give it Vent, ſoon exhauſts it: 


ſelf, and the King may then eaſily find an Op- 
portunity to do Juſtice to thoſe that have been 


injured. 


Thus an Information might be filed againſt 
me, of courſe full of hard Words, and ſetting 
this my legal Attempt in the moſt criminal Light. 
Here again the Jury upon the Trial could not per- 
haps have the Journals of the Houſe before them, 
in order to examine, in an authentick Manner, 
whether the Account I had publiſhed was True. 
or Falſe. But ſuppoſing that there was not in 
this Account any Fact, or any Proceeding related, 
but what was notorioufly known to be true, nor 
any Expreſſion but what was abſolutely neceſſary 
in an Addrefs to the People; could the Jury up- 
on their Oaths call that Falſe which was notori- 
ouſly known to be True? Could they think, that 
it was Malicious in a Man to ſeek Redreſs for a 
Wrong done not only to himſelf and his Conſti- 
tuents, but to his Country? Could they ſay it 
was Seditious to aim at perſuading the People 
to Petition the King to Diſſolve the Parliament; 
which is a Right they have by our Conſtitution, 
and a Right they may exerciſe as often as 
they think it neceſſary? Therefore, in this Cafe 
as 
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ry. would be bound both in Honpur and Con- 
̃ —.— to bring in their Verdict, Nie Guilty; and 
an honeſt reſolute; Engliſ Jury would certainly do 
ſo, in ſpite of any f might be thrown 
out by the Leaders of the Faction; for even 
the Parliament itſelf never yet pretended to pu- 
niſn a Jury: for a Verdict brought in upon Oath, 
and againſt which no Corruption or illegal Prac- 
tee could be alledged. If the Parliament had 
ever pretended to ſuch a Right, it would cer- 
inly have been exerciſed, by that dong 

l 


fon of Parliament which met ſoon after the 


Acceſſion of James the IId, againſt the Ignoramus 
Juries of Landon who 10 much obſtructed 


the Deſigns of the Court, towards the End of the 
preecting Reign. But nothing of this kind 1s 
ever to be apprehended from a free and uncor- 
roph, Farliament, becauſe it would be a total 
ubverſion of our Conſtitytion ; and by render- 
ing Parliaments odious to the People, would ſoon 
put it in the Power of the King to govern with- 
out ſo much as the Shadow of a Parliament. 
I have now fully explained what I take to be 
the Duty, and what, I hope, will always be the 
Conduct of Juries upon Trials for all Sorts of 
Libels. A Libel, either of a publick or pri- 
vate Nature, that is really Falſe, Scandalous, 
and Malicious, deſerves the ſevereſt Puniſhment z 


and for the condign Puniſhment of ſuch, I am 


perſuaded, every Jury will concur as often as 

the Proof is clear. In order to come at that 

Puniſhment, there is therefore no Occaſion for 

diveſting Juries of that Power which they have 

always had by our Conſtitution, and which is 

our chief Bulwark againſt what I may call Legal 
I 


Oppreſ- 


52 0 as the, former, I muſt think, that the 


64) 
Oppreſſion ; which was the Sort of Oppreſſion 
made Uſe of by the firſt Roman Emperors, againſt 
thoſe who dared to oppoſe the cruel Commands 
of a whimſical : Sovereign or rapacious Prime 


Miniſter, either in the Senate, or at the Elec- 


tion of any Senator. 


„The Power I mean is, that of founding their 


Verdict upon their own Knowledge; for this 
is now openly ſtruck at in the Caſe of Li- 


bels, and ſhould. this Attempt prevail, we 
ſhould ſoon be told, that Juries are always 


bound to return a Verdict according to the 
Evidence of the Witneſſes, which is all an Ar- 


bitrary Court could want for getting an Inno- 


cent Man convicted of High Treaſon : Delatores 


or Informers would then become as uſeful, and 
perhaps as much employed here, as they ever 


were at Rome; for ſuch venomous. Weeds; if 
cultivated, will grow up in any Soil, in any Cli- 


mate; but never will be cultivated, becauſe uſe- 


leſs, in a Country where no Man can be con- 


demned but by the Voice of an honeſt unbiaſſed 


Jury. 


Therefore our Juries will, I hope, conti- 


nue to aſſert their Right, and perform their 


Duty in the Caſe of Libels, as well as every 


other; and when they are convinced, that there 
is nothing Falſe or Malicious in what is proſe- 
cuted as a Libel, I hope, they will by their Ver- 


dict acquit the Defendant; for if a Man has be- 


haved ſo as to convince a whole Neighbour- 
hood of his having been guilty of ſcandalous 


Actions, he deſerves to be expoſed ; and Wick- 
Ro G edneſs 


— —_—_— — — — 
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2 this Age, I am ſure, requires all the 
-hecks it can be kept under. FHF SORIA! — 
But from the Violence now manifeſted as af 
gainſt every thing that may look like a Libel, ph 
either Publick or Private, one would think, wi 
that our Quality had lately begun to practiſe dy 
fome new Sort of Crime, of a very proſita- 
ble or pleaſant Nature, for which they can- | 
not be proſecuted 'by Law, and are therefore of 
afraid of nothing but of having their Practices wg 
expoſed and recorded by Writing or Printing, 
or by Signs or Pictures. OT e eie 1 
If any ſuch Crime be now more frequently fic 
practiſed than formerly, it is ſo far from being an Li 
Argument for eſtabliſhing the Doctrine, of it's ca 
being no way material, whether the Facts fer th 
forth in the Libel be true or falſe, that it is a 1 | 
ſtrong Argument for altering our Law, by 
making it the ſame with reſpect to an In- m. 
dictment or Information, as it is with reſpect _ er 
to an Action of the Caſe, or a Scandalum Mag- Re 
natum, for publiſhing an infamous Libel, that the 
is to ſay, by giving the Defendant leave to try 
Juſtify in the one Caſe as well as the other; for | Ge 
though the Perſon libelled be no Party to the 6 the 
Suit upen an Information or Indictment, yet we | a 
know, that the Proſecution is always ſet on an 
Foot at his Defire, and with his Concufrence. oy 
J ſhall conclude with obſerving, that with re- no 
gard to the Truth or Falſhood of what is called | 
2 Libel, there is a very material Difference he- - 
tween thoſe I have called private, and thoſe I | » 


3 have 


* 


„ 
have called publick Libels: The Conduct of 
Miniſters and the Meaſures of an Adminiftration 
affect the whole Nation, therefore the whole Peo- 
ple have an Intereſt in their being right, and if 
wrong they can neither be rectified nor puniſhed 
by any Proſecution at Common La“. 


Beſides, the Man who comes at 3 | 
of thei? being wrong, is under a much higher Ob- 
ligation to publiſh them to the World, than the 
an who comes at the Khowledge of any Piece of 
Wiekedneſs in a private Man; therefore it is 
ridiculous to ſay, that the Jury are not to con- 
fider,” whether the Facts ſet forth in a publick 
Libel be true or falſe, when, if true, the Publi⸗ 
cation of them was ſo far from being a Crime, 
that it was a Duty. 5 


As to the Proceedings of the Houſe of Com- 
mons, ſurely, the People have a Right to be 
truly informed as to the Proceedings of their 
Repreſentatives, that they may judge, whe- 
ther upon a new Election they ſhall again 
truſt their Liberties and Properties to the ſame 
Gentlemen. Can it then be a Crime to give 
the People that Information which they have 
a Right to? Can a Jury upon their Oaths find 
any Man guilty of a Crime, if they are convinced, 
from their own Knowledge, or from the No- 
toriety of the Fact, that he has been guilty of 
no Crime ? | | 


Such Doctrines may be covered and diſguiſed 
by a Multiplicity of Words, but when ſtated 
in a conciſe Manner, ey appear in their true 

| 3 Co- 


11 (44) 
4 5 Colours. And our Hiſtories ſhew, that the 4 
ih, * Proceedings of the Houſe of Commons have of- ANC 
A 4 ten been very freely treated in Papers and po 
"3 Pamphlets. publiſhed as ſoon as the Seſſion was tio! 
th 49 up, of which we have two very remarkable In- eit 
1 1 0 ſtances: One called The. Subjects Right of Peli- Of 
107 tioning, publiſhed in 1701, againſt the Proceed- pri 
4 ings of the Houſe upon the famous Kentiſb Peti- C01 
wp 64 tion; and the other was wrote about ten Years no 
6:44 afterwards againſt the Proceedings of the pre- wt 
15 ceding Seſſion, by a Gentleman, then in the as 
4 Tower, who, not many Years after, came to be H 
M6 a very great Miniſter, and who certainly under- Sa 
177 8 ſtood the Nature of our Conſtitution as well as tia 
„ any Man in the Kingdom. „„ tots | 
45 | | | | 0149653 | 
1 Fet I never heard that theſe, or any ſuch Ce 
iN Pamphlets or - Papers were ever proſecuted by th 
4/4 Indictment or Information; and the Reaſon arc 
TRY I muſt preſume to be, that the Courtiers did Re 
A not think, they could get an Erghfp Jury to a ] 

11 convict the ſuppoſed Libeller; for that Cour- na 

4435 tiers ever wanted zhe Will to puniſh ſuch an W. 

A Offender, I cannot in the leaſt queſtion, But de 

(ERS in thoſe Days it was not diſcovered, that the kr 

„ Publication of a /rue Libel is a greater Crime tie 

16 than the Publication of @ falſe one, that Juries | th 

A have nothing to do with the Proof of thoſe Cir- gi 

2 cumſtances which alone make the Crime they of 

wy: are to try, or that they are obliged to call la 

Tit that a falſe Libel which they know to be à true 

4:3 one. Theſe are Diſcoveries reſerved for the In- 

1 genuity of the preſent Age; but ſuch, I hope, 

Mt as will never be eſtabliſhed by Practice. | 
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Country we have by ouf Laws 
the Character not only of High Criminals who 


of the moſt a 


{ 45 


1 have ſomewhere, read that in Chia they had 


pointed on Purpoſe to keep, a;Recofll gf th 
tions and Behaviour of their, reigning My 
either in his puhlick or private 


and 1 believe, ſtill, have an Office at.Courts.” 
col of he 57 
n 


1 72 
Office is. by their Copftizution u e ip | 


privileged, that no. Man can... 


» that no Nlan look ſ ke 
cords. of; the, Monarch then upgna the Lhrone, 
nor can the Succeſſor puniſh or reward er 

An : 


what they have recorded of his Predeceſſor; 

as they are thus without Fear of Puniſhment or 
Hope of Reward, they have generally, for the 
1 of their own Character, been pretty impar- 
tlal. 


If this wiſe People were ol, that in this 
rendered ſacred 


are above the Law, but of every little 12 
Rogue who has Cunning enough to guard again 

a Proſecution, or Riches enough to buy it off; 
nay, that we not only protect their Character 


while alive, but their Memory after they are 


dead, even to the tenth Generation for what I 


know, for I have never heard: of nn Limita- 


tion. I ſay, if the People of bun were told 
this, I know what they would thin of our Law- 
givers. They know that the dailg.Prayer even 
" andoned Rogue, or profligate Vil 
ain, is, 4 5 


Da mibi fallere, da juſto, ſanfoque videri: 
Notem peccatis, et fraudibus objice nubem. 


And if our modern Doctrines with regard to 
Libels were once eſtabliſhed, 1 ſhould then think 
| | that 
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